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RECENT DECISIONS. 

Administrative Law— Changing Compensation of Officers. The salary 
of the petitioner, a justice of the peace, was secured through fees. An 
article of the State constitution prohibited the increase of an officer's 
compensation after his election, and during his term of office. By statute, 
the compensation of justices of the peace was changed from tees to a 
monthly salary. Under this statute the petitioner sues for his salary. Held, 
since the facts do not show that there was an actual increase of salary, 
the act is constitutional, for it changes the mode, and not the amount of 
compensation. McCauley v. Culbert (Cal. 1904) 77 Pac. 923. 

In the absence of constitutional prohibition the legislature has full 
power to change the salary or compensation attached to an office. People 
ex rel. Murphy v. Lippincott (1873) 67 111. 333. It is, however, very 
general for the constitution to prohibit either increase or decrease of 
compensation during the term of office. Gross v. Kenfield (1881) 57 Cal. 
626; Cox v. Burlington (1876) 43 la. 612. And then any attempt by 
the legislature to alter the compensation will be unconstitutional. See 
Roo?iey v. Supervisors (1876) 40 Wis. 1. The principal case presents a 
situation where all the Constitution prohibited was an increase of salary, 
and since the facts did not show that the change from fees to a monthly 
salary was an increase, no case of unconstitutionality was established. 

Agency — Revocation by Death of Principal. The plaintiff sought to 
foreclose a mortgage given to secure a note. The mortgaged premises 
were conveyed by the maker of the note to the defendant. After the 
death of the payee of the note, the defendant, in ignorance of the death, 
made a payment to the agent of the payee. The agent became insolvent 
and never paid this sum to the representatives of the principal. Held, 
that the death of the principal did not invalidate this payment so as to 
entitle the plaintiff to foreclose the mortgage. Meinhardt v. Newman 
(Neb. 1904) 99 N. W. 261. 

The case follows the rule of the civil law that death ipso facto, with- 
out notice does not terminate the agency. Such a rule has much in its 
favor in point of justice. It is followed in some jurisdictions. Cassiday 
v. McKenzie (Pa. 1842) 4 W. & S. 282. Though it is well settled that a 
power coupled with an interest survives the death of the principal, Hunt 
v. Rousmanier (1823) 8 Wheat. 174, yet a mere naked power is ter- 
minated by the death of the principal. Mechem on Agency, §245. The 
reason underlying the rule is convincing. As a dead man can do no act, 
so his heirs and representatives should not be bound by the act of a per- 
son whom possibly they do not know and would not trust. Clayton v. 
Merr.it (.1876) 52 Miss. 353. 

Bailments— Warehouseman — Limitation of Liability. The plaintiff 
stored apples in the defendant's warehouse. During the winter, through 
the negligence of the defendant, the apples were damaged by freezing. 
The defendant endeavored to relieve himself from liability by proving 
that he gave a receipt containing the words " At owner's risk." Held, 
that the giving of such a receipt did not relieve the defendant from lia- 
bility for negligence. Denver Public Warehouse Co. v. Munger (Col. 
1904) 77 Pac. 5. 

A bailee for hire may limit his liability by a special contract and in 
the absence of fraud, according to the weight of authority, may contract 
away his responsibility for any degree of negligence. New Jersey 
Steam Navigation Co. v. Munger (1848) 6 How. 344. Story on Bail- 
ments, 9th ed., § 32. A contract relieving him from the duty of care he 
owes must be clear and explicit. The principal case assimilates ware- 
housemen to common carriers and suggests that the term '* negligence " 



598 COLUMBIA LAW REVIEW. 

should be used, as the New York courts require in the latter case. 
Mynardv. S. B. &>R. R. R. Co. (1877) 71 N. Y. 180. Assuming, as the 
court does, that there was sufficient notice to introduce this release into 
the contract, the words "at owner's risk," according to a rational inter- 
pretation, would seem to have accomplished that result. 1 Columbia Law 
Review 265. 1 Id. 488. 

Bankruptcy — Partnership — Distribution Between Firm and Individual 
Creditors. A partnership was declared bankrupt and there were no 
partnership assets, nor was there a living solvent partner. Held, the 
partnership creditors may share pari passu in the estates of the individ- 
dual members with the creditors of the individuals. In re Janes (D. C.„ 
W. D. N. Y. 1904) 128 Fed. 527. See Notes, p. 595. 

Carriers — Express Messengers — Releases from Liability. An express. 
messenger was injured by the negligence of the railroad company on 
whose train he was working. In his contract of employment with the 
express company he had agreed to release the railroad company from 
liability to him for negligence and to indemnify the express company if it 
became liable to the railroad company under a contract between these 
companies. In this contract the express company had undertaken to 
release the railroad company from liability for negligent injuries to 
messengers and had promised to indemnify the railroad company if it 
should be held liable to messengers for such injuries. In an action by 
the messenger against the railroad it was held that he could not recover. 
Long v. Lehigh Valley R. Co. (C. C. A. 1904) 130 Fed. 870. See 
Notes, p. 592. 

Conflict of Laws — State Laws In Federal Equity Courts. A married 
woman having loaned money to her husband, upon his bankruptcy 
presented a claim against his estate. Contracts between husband and 
wife are not authorized by the Massachusetts statute, but under the 
Bankruptcy Act claims in equity as well as at common law are provable. 
Conceding that this claim could not be allowed in equity under the Mas- 
sachusetts decisions, it was held, that these decisions could not control 
a federal equity court, and the claim was allowed. James v. Gray (C. 
C. A. 1904) 131 Fed. 401. See Notes, p. 589. 

Constitutional Law — Contracts of 1. Municipal Corporations — Impair- 
ment of Obligation. The plaintiff seeks by mandamus to compel the as- 
sessment and collection of a judgment recovered against the defendant for 
certain bonds issued by it in aid of a railroad company. The defendant 
township had been abolished. Held, a successor to the township or a 
substitute exists against whom the plaintiff can proceed. In the absence 
of this circumstance a contract obligation would be interfered with here. 
Folsom v. Ninety-six (1904) 131 Fed. 496. See Notes, p. 596. 

Constitutional Law — Habeas Corpus— Power of Federal Courts. 
A prisoner was in prison pending an appeal to a state court from a convic- 
tion of murder. He applied to a federal court for release upon a writ of 
habeas corpus, alleging that he had been denied his constitutional rights. 
Held, the writ would not issue since petitioner's remedy was by appeal 
to the State court and by writ of error to the United States Supreme 
Court. Ex parte Powers (D. C. W. D., Ky.) 129 Fed. 985. 

The powers of federal courts by writ of habeas corpus are limited tc- 
cases where the custody is in violation of the federal constitution or 
laws. U. S. Comp. St. 1901, p. 592. The sole inquiry in such case is 
whether the judgment is a nullity, having been rendered by a court not 
having constitutional power or authority. Inre Friederich (1893) 149 U. S. 
70. The petition in the principal case raises no question of jurisdiction, 
but addresses itself merely to irregularities of procedure and erroneous 
rulings of the court. Upon a writ of habeas corpus the judgment and pro- 
ceedings of a State court should not be reviewed by a federal court even 
though it be claimed that the petitioner was denied some constitutional 
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right. Marhuson v. Boucher (1899) 175 U. S. 184. Such matters are 
properly cognizable only upon writ of error. In re Schneider (1893) 
148 U. S. 162. Since the petitioner has open to him an appeal to a State 
court, it is improper for a federal court to interfere on writ of habeas 
corpus. Tavis v. Burke [igoo) 179 U.S. 399. If after a hea ring before 
the State court of last resort the petitioner still deem his constitu- 
tional rights denied him. he may have a writ of error to the XJ. S. Su- 
preme Court. 

Constitutional Law — Obligation of Contract — Impairment by State 
Laws. The plaintiff had a contract with the defendant for installing a 
heating plant in a State public school. When the contract was made 
with the school board, the laws of the State had made the board a cor- 
porate body, with power to sue and be sued. After the contract was 
made the State deprived the board of the power to sue and be sued. 
Held, the power to sue and be sued, which the State gave the board, was 
no part of the contract, and can be revoked by the State without im- 
pairing any contract obligation. Wheeler v. Board of Control of State 
Public Schools (Mich. 1904), 100 N. W. 394. 

Since the school board was a creature of the State, and in a sense its 
agent, the suit against it was in effect regarded as a suit against the 
State. The general doctrine is that a State cannot be sued against its 
consent, Railroad Co. v Tennessee (1879) 101 U. S. 337; but that it may 
waive this immunity. Clark v. Barnard {1882) 108 U. S. 436, 447. As 
over against the right of the State, stands the prohibition of the United 
States Constitution against laws impairing contract obligations. It 
would seem as if the act of the State in the principal case did impair 
plaintiff 's contract right. This would be a logical view to take, but the 
courts have not followed it. The notion that the State could not be sued 
against its consent, or unless it waived the privilege of sovereignty 
was too strong to be overcome. See Beers v. Arkansas (1857) 20 How. 
527. Cooley's Cons. Lim. p. 388. 

Constitutional Law — Police Power — Ordinances — Duty to Repair 
Sidewalks. A city ordinance required owners or occupants of real prop- 
erty to keep the sidewalks in front of their premises in repair. The 
plaintiff, having been injured by a defect in the sidewalk in front of the 
premises of which he was tenant, brought suit against the city. The 
city set up the defense of contributory negligence. Held, the statute in 
so far as it applied;to mere tenants of property was unconstitutional and 
the plaintiff, not being under a duty to repair, was not chargeable with 
contributory negligence. Ford v. Kansas City (Mo. 1904) 79 S. W. 923. 

The courts have usually upheld ordinances imposing upon property 
owners the duty of constructing and keeping in repair the sidewalks 
adjoining their premises, or of removing snow and ice therefrom, as a 
just exercise of the police power, on the ground that owners are peculiarly 
interested in the improvement, and are peculiarly fitted by their situation 
to perform the work promptly. Cooley's Cons. Lim. 7th ed. p. 860; Pax- 
son v. Sweet (1832) 13 N. J. L. 196; Bonsall v. Mayor (1850) 19 Ohio 
418. The duty of removing snow and ice has been extended to the case 
of tenant or occupants. Dillon's Mun. Corp. § 394. In re Goddard 
(Mass. 1835) 16 Pick. 504; Inhabitants of Clinton v. Welch (1896) 166 
Mass. 133. 

No authority can be found as to the right to impose upon a mere oc- 
cupant the duty to repair the sidewalk. This duty would seem as great 
as that of constructing them in the first instance. Indeed, some courts 
repudiate ordinances requiring owners to repair the sidewalk or remove 
snow and ice. Gridley v. Bloomington (1878) 88 HI. 554; State v. Jack- 
man (1898) 69 N. H. 318. The principal case seems correct in not impos- 
ing the duty of repairing upon the tenant. 

Constitutional Law — Police Powers — Regulation of Employment 
Agency Fees. By statute the compensation of an employment agent 
was limited to ten per cent, of a month's wages in the employment fur- 
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nished. The plaintiff, who is an employment agent, sets up the uncon- 
stitutionality of the act. Held, the act creates an unjust discrimination, 
is opposed to the constitutional guaranty of protection in possession of 
property, and is not within the police power of the State. Ex parte 
Dickey (Cal. 1904) 77 Pac. 924. 

It is well recognized that the State may, in its exercise of the police 
power, disturb property and contractual rights. Com. v. Alger (1851) 7 
Cush. 53. See Lawton v. Steele (1893) 152 IT. S. 133. The extent to 
which it may go is the question. It has been said that the test to be ap- 
plied is whether the act has reference "to the comfort, safety, or welfare 
of society." Cooley's Const. Lim. 837. What trades or occupations con- 
cern the public safety, comfort, and welfare must always be a question of 
fact, to be determined by a cautious exercise of judicial discretion. The 
courts of the State where the principal case is decided have already 
recognized the difficulty and delicacy of the task in this respect. Ex 
partefenlzsch (1896) 112 Col. 468. See Laws of New York, 1904, ch. 432. 

Constitutional Law — State Interference with Interstate Commerce. 
The relator appealed from an order of court affirming an assessment 
made under a State franchise tax, on the ground that he was engaged in 
an " interstate " business. His sole business was to load and store grain 
from outside the State, then to reload it for points within the State. Held, 
the relator's business was of an interstate character and as such not sub- 
ject to the tax. People ex rel. Connecting Terminal R. Co. (1904) 178 
N. Y. 194. 

It has been repeatedly held that elevators, though efficient means of 
promoting interstate commerce, are not within the protection of the com- 
merce clause of the federal Constitution. Munn v. Illinois (1876) 94 U. 
S. 113; Buddv. New York (1892) 143 TJ. S. 517. Unlike the principal 
case these cases did not show that the service of the elevators was a part 
of a continuous interstate carriage on through bills of lading. From the 
principal case it would seem that the existence of a single contract cover- 
ing the entire transportation was the determining test as to whether a 
part of the transportation entirely within one State was a part of inter- 
state commerce. New York ex rel. Penn. R. Co. v. Knight (1904) 192 
U. S. 21; 4 Columbia Law Review 296. Though the relator here was not 
a party to the bills of lading the case would on this point seem clearly 
within the reason of the cases cited below. Norfolk <§» W. R. Co. v. 
Pennsylvania (1889) 136 U. S. 114, and McCallv. California (1889) 136 
U. S. 104. 

Contracts— Agreements to Arbitrate — Ouster of Jurisdiction. The 
parties to a will contest entered into an arbitration agreement, which 
provided that any controversy under the agreement should be sub- 
mitted to the Circuit Court and that its decision should be final- On an 
appeal from the decision of the Circuit Court, it was held, the agree- 
ment was binding, and that no appeal could be taken, even though the 
result was to oust the Supreme Court of jurisdiction. Hoste v. Dalton 
(Mich. 1904) 100 N. W. 750. 

An agreement to arbitrate which, in effect, ousts all courts of jurisdic- 
tion, is held to be against public policy. White v. Middlesex R. R. 
(1883) 135 Mass. 216; Sanford v. Accident Assn. (1895) 147 N. Y. 326. 
But agreements to submit to arbitration questions of damage or loss, as 
a condition precedent to bringing suit, are generally upheld since the 
effect of such agreements is to facilitate the work of the court, and to 
arrive at a more accurate estimate of damages than could be done by a 
jury. Del. <&» Hudson Canal Co. v. Coal Co. (1872) 50 N. Y. 250 ; Scott 
v. Avery (1856) 5 H. L. C. 811; Chippewa Lumber Co. v. Phenix Ins. 
Co. (1890) 80 Mich. 116. There seems to be no convincing reason why 
arbitration agreements in general should not be upheld, or why freedom 
of contract should not be paramount as a matter of public policy; see 
opinion of Allen, J., in Del. &* Hudson Canal Co. v. Coal Co., supra; 
and. indeed, the tendency seems to be to give eifect to the intention of 
the parties. Daley v. Loan Assn. (1901) 178 Mass. 13. The result in the 
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Erincipal case, upholding an agreement not to appeal gives the plaintiff 
is day in court, carries out the expressed intention of the parties and 
tends to lessen litigation. Townsend v. Master son (1857) 15 N. Y. 587; 
Lundonv. Waddick (1896)98 Iowa 478. See 3 Columbia Law Review 
418. 

Criminal Law — Appeal by State after Acquittal — New Trial. 
On motion of counsel for the defendant, on trial under an indictment for 
murder, the court directed the jury to return a verdict of acquittal. The 
direction was given immediately after the opening statement of the 
prosecuting attorney, before any evidence given, and over the State's 
exception. Held, such direction of the judge at this stage of the trial 
was void, and the resulting acquittal ■ a nullity. The cause was re- 
manded to the lower court for trial. People v. Stall (Cal. 1904) 77 Pac. 
818. See Notes, p. 590. 

Criminal Law — Construction of Statute Changing Punishment. A 
statute changed the punishment of imprisonment from determinate to 
indeterminate periods. Held, statutes changing punishment for crime 
are presumably intended to have a prospective operation only, and 
the defendant, whose offence was committed prior to the passage of the 
statute, can be punished under the former law. In re Lambrecitt (Mich. 
190$) 100 N. W. 606. See Notes, p. 593. 

Evidence — Alteration of Written Instrument — Pesumption. The 
plaintiff brought an action of ejectment. On trial it appeared that a 
lease had been executed in duplicate, one to each party. The copy pro- 
duced by the lessor showed the erasure of an important clause in the 
contract as originally drawn, which clause was not erased in the 
copy produced by the defendant, the lessee. Held, the burden of 
proof was on the lessor to show that the erasure was made before sign- 
ing, or with the consent of the lessee. Wheadon v. Turregano (La. 
1904) 36 So. Rep. 808. 

The civil law rule is that alterations in the substantial part of an 
instrument are presumed to be false and must be accounted for. Mas- 
card Vol. IV, Cone. 1261, n. 1-24; Pipes v Hardesty (1854) 9 La. Ann. 
152. In England such alterations, in the absence of suspicious circum- 
stances, are presumed to have been made contemporaneously with the 
instrument's execution. Greenleaf on Evidence § 564. The American 
decisions seem for the most part to conform to the civil law rule. Smith 
v. U. S. (1864) 6g U. S. 219; Jackson v. Osbom (1829) 2 Wend. 555. Pol- 
icy would demand that such a principle be applied to negotiable paper 
Ely v. Ely (1856) 6 Gray 439; Kennedy v. Moore (1882) 17 S. C. 464. 
Other American courts presume that the change was made with author- 
ity. Hagan v. Ins. Co. (1890) Si Iowa 321. Since it is hard to say that 
there is such a uniform experience in such cases as to give rise to a pre- 
sumption, the better rule seems to be that the time of such alteration 
should be found by the jury as are ordinary facts in the absence of pre- 
sumption. Robinsoti v. Myers (1870) 67 Pa. St. 9. In the principal case 
the suspicious circumstances were such evidence that the alterations were 
made subsequently as to justify the result in any event. 

Habeas Corpus— Jurisdiction of Courts over Deserter from Army. 
A deserter was arrested more than two years after the expiration of the 
term of his enlistment. A statute prescribed that there should be no 
punishment after two years. Held, although the statute of limitations 
would probably be a good defense before the court martial, yet a civil 
court could not grant a writ of habeas corpus, since the deserter had 
never been discharged from the army and was therefore still subject to 
the jurisdiction of a military tribunal. In re Cadwallader (C. C, Mo. 
1904) 127 Fed. 881. 

By the early English statutes desertion was a felony punishable in 
the civil courts. King v. Beal (1687) 3 Mod. 124; see also Tyler v. 
Pomeroy (Mass. 1864) 8 Allen 480. But after the Revolution of 168S, the 
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old statutes were superseded by the Mutiny Act, St. i W. & M. ch. 5 § 2, 
which made desertion a purely military crime punishable, even in time of 
peace, by a court martial. In the United States the line between civil 
and military jurisdiction has always been maintained. Kurts v. Moffitt 
(1885) 115 U. S. 487. The Fifth Amendment to the Constitution of the 
United States expressly excepts "cases arising in the land and naval 
forces " from the general provision requiring the indictment of a grand 
jury before a person can be convicted of a capital or infamous crime. 
Thus these cases are to be dealt with by the federal government. Art. 
I § 8 (J. S. Const. An Act of Congress, Rev. Stat. § 1342 Art. 47, pro- 
vides that deserters from the army are to be tried by court martial. 
Courts martial form no part of the judicial system of the United States 
and their proceedings within the limits of their jurisdiction cannot be 
controlled or revised by the civil courts. Dynes v. Hoover (1857) 20 
How. 65; ex parte Mason (i88t) 105 U. S. 696; Wales v. Whitney 
(1885) 114 U. S. 564. When the court martial has no jurisdiction, its sen- 
tence is absolutely void and the civil courts may by a writ of habeas 
corpus discharge the prisoner detained under such sentence. Ex parte 
Mason, supra. But that writ cannot be made to perform the functions of 
a writ of error. To warrant the discharge of the prisoner the sentence 
must not only be erroneous but absolutely void. Barrett v. Crane (1844) 
16 Vt. 246; Ex parte Reed (1879) 100 U. S. 13; Wales v. Whitney supra. 
It would seem, therefore, that the court properly refused to interfere, for 
the petitioner, not having been discharged from the army, was still sub- 
ject to the military jurisdiction. 

International Law — Extradition — Warrant ok Arrest. A United 
States commissioner, authorized to issue warrants to seize for extradi- 
tion, issued a warrant for the apprehension of a fugitive. Held, the 
warrant could be executed upon the fugitive only within the district of 
the commissioner. Pettit v. Walshe (1904) 194 U. S. 205. 

For discussion of the case in the lower court, see 4 Columbia Law 
Review 217. 

Master and Servant — Master's Non- Assignable Duties. — Safe Place 
to Work. The plain tiff, a & engineer on the defendant's railroad, was in- 
jured by the derailing of his engine caused by the failure of a brakeman, 
in the defendant's employ and on the same train, to set a switch properly. 
Held, the proper setting of switches is an element of providing a safe 
track, and the responsibility therefor can not be assigned by the master 
to his servant. Richey v. Southern Ry. Co. (S. C. 1904) 48 S. E. 285. 

The operation of a switch is not a personal, nonassignabje duty of a 
master, rendering the person operating it his representative instead of a 
fellow servant oi one injured through its misuse. Daves v. So. Pac. Co. 
(1893) 98 Cal. 19. St. Louis R.R. Co. v. Needham (1894) 63 Fed.; notes 54 
L. R. A. 129. The court in the principal case fails to distinguish between 
the furnishing of safe instrumentalities, and the use of safe instrumen- 
talities. The same court relieved the master from liability where notice 
of an obstructing train was not given by an employee, the latter being 
held to act as a fellow servant in such case. Jenkins v. R. R. (1893) 39 
S. C. 507. The master's duty of providing a safe place to work was 
performed by furnishing a good track with safe appliances and it seems 
bad law to hold him responsible for the negligent operation of such appli- 
ances by a fellow employee. 

Negotiable Paper— Dishonor of Check— Application of Funds to De- 
positor's Debts. A bank, having without notice applied the funds of a 
depositor in extinguishing past due claims it held against him, refused 
to honor his check. The depositor, having been thereby forced into bank- 
ruptcy, brought an action for the damages resulting from the dishonor of 
the check. Held, the bank had no right to so apply the funds without 
notice, and was, therefore, liable. Callahan v. Bank of Anderson (S. 
C. 1904) 48 S. E. 293. 
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A bank may refuse to honor a depositor's check when there do not 
remain sufficient funds after offsetting balances due it from the depositor. 
Commercial Bank v. Hughes (1837) 17 Wend. 94; Garnett v. McKewan 
(1872) L. R. 8 Exch. 10. The offsetting claims, however, must be due or 
the bank is not justified in refusing to honor the check. Fogarties v. 
State Bank (S. C. i860) 12 Rich. Law 518. The authorities at common 
law seem uniformly opposed to the view in the principal case; neverthe- 
less it finds support in Louisiana from the adoption there of Roman civil 
law principles. There an irregular deposit is not subject to set off, or, 
as it is called, to compensation. Gordon v. Muchler (1882) 34 La. Ann. 
604. Where the right exists, as it does at common law, there would 
bardly be a duty to notify unless a custom be shown interpreting the con- 
tract or working an estoppel. 

Negotiable Paper — County Warrants — Issuance. After a claim 
against a county had been allowed the auditor drew a warrant payable 
to the claimant in payment thereof and himself acquired the money 
from the treasury by a forged indorsement. Held, the warrant had not 
been issued to satisfy a statute requiring that the auditor should " issue " 
a warrant, and not having been " issued," his successor might be com- 
pelled, to do it by mandamus. American Bridge Co. v. W/ieelock (Wash. 
1904) 76 Pac. 534- 

This case suggests the novel question as to when a warrant is issued. 
There is authority for the idea that a warrant is issued when it has 
actually been delivered or put into circulation, irrespective of whether 
the person to whom it comes be the one entitled to enforce it. State v. 
Pierce (1893) 52 Kas. 521. The principal case is for the proposition 
that it must come into the hands of an authorized person before it is 
" issued." Nevertheless the original county auditor had been convicted 
of embezzlement of the funds on the theory of agency for the person to 
whom it was drawn. State v. Raby (1903) 31 Wash. in. Principle 
and justice seem to be subserved in holding the transaction no issuance 
until the warrant has come into authorized hands. 

Pleading and Practice. — Amounts Determining Jurisdiction. — 
Counterclaim. Upon suitin a magistrate's court, the defendant attempted 
to set up a counterclaim for a sum exceeding the statutory jurisdiction of 
the court Held, that, as the counterclaim was anew action, the court 
could not entertain it, since it was not within its jurisdiction. Cor ley v. 
Evans (1904) 48 S. E. 459. 

Many courts of limited jurisdiction follow the principal case in hold- 
ing that they have no jurisdiction over a counterclaim larger than their 
jurisdictional amount, on the theory that the counterclaim is a new 
action. Alemeida v. Siegerson (1855) 20 Mo. 497 ; Guswold v. Pieratt 
(1895) no Cal. 259. The better rule, however, seems to regard the 
counterclaim as part of the same action and the amount demanded by 
the plaintiff once having given the court jurisdiction over the original 
action, the court's jurisdiction holds over the counterclaim provided there 
is no statutory prohibition. The N. Y. Code of Civil Procedure §2945, as to 
justices courts, admits the counterclaim even though it exceeds the sum 
for which the court could take jurisdiction in a new and distinct action. 
Howard Iron Works v. Buffalo El. Co. (1903) 176 N. Y. 1; 4 Columbia 
Law Review 75. 

Pleading and Practice. — Disqualification of a Judge. — Waiver. The 
defendant appealed from a conviction on the ground that the justice of 
the peace before whom he was tried was the employee of the complaining 
witness. Held, the plea of not guilty waived the objection, based on the 
alleged disqualification of the trial judge. People v. Kinney (Mich. 1904) 
100 N. W. 596. 

Assuming, as the court does in the principal case, that the judge 
could have been challenged on the ground of interest, there is a conflict 
of authority as to whether the defendant's plea would operate as a waiver 
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or not. Holmes v. Eason (Tenn. 1882) 8. Lea 754. ; People v. Connor 
(1894) 142 N. Y. 130. At common law, the right to object to a judge on 
the ground of interest was considered a personal privilege, in favor of 
the party likely to be prejudiced. Such a judgment was therefore merely 
voidable. Dimes v. Grand Junction Canal Co. (1852) 3 H. L. C. 759; 
Findley v. Smith (1896) 42 W. Va. 299. But in case the parties do not 
know of the pudge's disqualification, the judgment can be attacked di- 
rectly by writ gf error or appeal. Steams v. Wright (1872) 51 N. H. 
600. Under the statutes regulating the disqualification of judges the courts 
of some of the States follow the common law rule. Floyd Co. v. Cheney 
(1881) 57 la. 160 ; Holmes v. Eason supra. But the weight of authority is 
that the judge does not have jurisdiction over the cause and that the 
judgment is absolutely void. Matter of White (1869) 37 Cal. 190 ; Case 
v. Hoffman (1898) 100 Wis. 314 ; People v. Connor supra. As the parties 
to an action cannot confer jurisdiction on a judge by consent, there can 
be no waiver ; Oakley v. Aspitvwall (1850) 3 N. Y. 547 ; being void, the 
judgment can be attacked collaterally as well as directly. Hall v. Thayer 
(1870) 105 Mass. 219. But it would seem in the absence of an express 
statutory abrogation, that the common law rule should govern as in th,e 
principal case. The conclusion reached in there, however, is contrary to 
the view which has heretofore prevailed in Michigan. Horton v. 
Howard (1890) 79 Mich. 642; 4 Columbia Law Review 439. 

guAsi Contracts — Conspiracy to Defraud - Distinction Between In 
elicto and In Pari Delicto. The plaintiff, on the fraudulent 
representations that a foot race had been ' ' fixed " and that he would be 
allowed to share in the winnings, was induced to bet money of the 
defendants, as though it was his own. He was also persuaded to put up 
§5,000 of his own with the stakeholder " to make a showing," as he was 
informed, in the event a count of the stake money was demanded. As a 
matter of fact all the money on both sides belonged to the defendants, 
who had thus conspired to swindle the plaintiff. Held, although the 
plaintiff was in delicto, he was not in pari delicto with the conspirators 
and where plaintiff demanded back his money before the pretended 
race was run, the plea of moral turpitude constituted no defence. 
Wright v. Stewart et al. (1904) 130 Fed. 905. 

The law encourages a repudiation of an illegal contract and allows 
a locus penitential to the guilty participator as long as it remains an 
executory contract and the illegal purpose is not put into execution. 
Bernard v. Taylor (1893) 23 Ore. 416. It has been held otherwise after 
the delictum has been consummated. Abbe v. Marr (1859) 14 Cal. 210, 
A nonymous (1 889) 10 Ohio Dec. 649. There is a decided tendency among 
courts and text-writers to distinguish between degrees of guilt in such 
cases on the theory that the deliberate swindler should not be able to pro- 
tect himself by the legal maxim " In pari delicto potior est conditio pos- 
sidentis." Pomeroy, Equity II, Sec. 942; Smith v. Blachley (1898) 188 
Pa. St. 550; Timmerman v. Bidwell (1886) 62 Mich. 205. 

Real Property — Cemetery Lots— Descent. One "Waldron died leaving 
a will in which his widow was made residuary legatee. No mention was 
made of a burial lot in which two previous wives and a child of the -testator 
were buried. The question arose as to whether it passed to the widow 
under a residuary clause or to the daughter as heir at law. Held, that it 
descended to the daughter. In re Waldron (R. 1. 1904) 58 Atl. 453. 

Because of long recognized sentiment and religious teaching, prop- 
erty in burial lots is subject to many limitations. An executor empow- 
ered to sell all the real estate can not, in the absence of express direction, 
sell a burial lot where the testator's wife is buried. Derby v. Derby (1856) 
4 R. I. 414. Nor can the owner of such a lot mortgage it, in case members 
of his family have been interred therein. Thompson v. Hickey (N. Y. 
1880) 59 How. Prac. 434. It has been held otherwise where no bodies 
have been buried at the time the mortgage was given. Loutz v. Buck- 
ingham (N. Y. 1871) 4 Lans. 484. 
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Real Property— Color of Title— Necessity of Recording — Construc- 
tive Adverse Possession. A party entered into possession of land under 
color of title, duly recorded, and thereafter conveyed. The grantees 
entered but failed to record their deed. In' an action brought against the 
grantees it was held, that the actual possession of part of the land gave 
title to the entire tract named in the instrument by constructive adverse 
possession. Roberson v. Downing Co. (1904) 48 S. E. 429. 

In adverse possession actual and notorious -possession of the entire 
land must be shown for the statutory period. Burks v. Mitchell (1884) 
78 Ala. 61; Silver Creek Cement Co. v. Union Lime Co. (1894) 138 Ind. 
297. Under color of title, however, possession of part may be con- 
strued as possession of the whole tract described within the instru- 
ment that gives rise to the color. Smith v. Gale (1891) 144 U. S. 509; 
Dougherty v. Miles (1893) 97 Cal. 568. Washburn on Real Property 6th 
ed. §§ 1954, 1981. A deed need not be recorded to give color of title. 
Lea v. Polk County Copper Co. (TJ. S. 1858) 21 How. 493 ; Cramer v 
Clow (1890) 81 Iowa 255. 



Real Property — Permanent Nuisance — Rights of Action. A rail- 
road company had erected an obstruction, causing the overflow of water 
and consequent damage to lands of an adjoining owner. The latter 
brought an action for the nuisance. Held, that since the injury was of 
such a nature that it would continue unless interfered with by the hand 
of man, the damages past and prospective are recoverable in a single ac- 
tion and successive actions therefor cannot be maintained. Gartner v. 
C. R. I. 6V» P. R. R. (Neb. 1904) 98 N. W. 1052. 

Where the injury is remediable and the cause is suffered to remain 
there is a continuous accrual of rights of action. Nashville v. Comar 
( 1889) 88 Tenn. 415 ; Uline v. N. Y. C. &> H. R. R. R. Co. (1886) 101 
N. Y. 98. Where, however, the injury is necessarily permanent and the 
nuisance cannot be abated, recovery of the entire damages will bar a 
subsequent action. Harmon v. Railroad (1889) 87 Tenn. 614. The 
plaintiff might treat the nuisance as permanent and recover in one action, 
m which case he might to estopped to maintain a second. Danielly v. 
Cheeves (1894) 94 Ga. 263 ; North Vernon v. Voegler (1885) 103 Ind. 
314 ; but to hold, as in the principal case that he can bring only one ac- 
tion and permit the injury to continue seems to amount to the licensing 
of a wrong, giving the defendant incorporeal rights in the plaintiff's land 
without the acquisition of an easement. 

Torts— Contributory Negligence — Forgetfulness of Danger. The 
appellee, under great excitement, fell over obstructions placed in the road 
by the city during its repair of the street. The appellee knew of the 
obstructions but had for the moment forgotten them. There were no 
lights to show nor other warnings of the danger. Held, the forgetfulness 
of the appellee under the circumstances did not constitute contributory 
negligence. City of Lancaster v. Walter (Ky. 1904) 80S. W. 189. 

The knowledge of the defective condition of the sidewalk does not 
show as a matter of law the existence of contributory negligence 
where the party forgets such state of facts, it being only evidence for the 
jury. City of Maysville v. Gttilfoyle (1901) no Ky. 670. Virgin v. 
City of Saginaw (1901) 125 Mich. 499. The courts, however, draw a dis- 
tinction between forgetfulness and heedlessness. King v. Colon (1901) 
125 Mich. 511. Where such knowledge is shown to be presentat the time 
of injury an assumption of the risk can be made out, and where such 
knowledge existed before its presence might be presumed as a matter of 
law in the absence of extraordinary facts, as excitement, fright, etc. The 
use of the word *' forget " must lead to confusion. The question is ulti- 
mately whether the plaintiff acted as an ordinarily prudent man would be 
expected to act under the circumstances. Beach, Contributory Negli- 
gence, § 9. 
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Torts— Trover— Correlative Duties. The plaintiff was evicted from 
a house occupied by her as a boarding house, under a dispossessory writ 
secured by the defendant, who took possession of her furniture therein. 
From certain rooms she had removed defendant's furniture, and had sub- 
stituted her own. Held, that she could not maintain trover for any part 
of her own furniture, until she had returned or offered to return that 
owned by defendant. Hoffman v. Wilson (C. C. A., 3rd Circ. 1904) 
130 Fed. 694. 

As to the plaintiff's property specifically substituted for that of defend- 
ant, the court in the principal case seems to be justified in implying that 
the plaintiff agreed to allow the defendant to use such property until she 
should return that of the defendant. Jackson v. Applelon (1888) 2 N. 
Y. Supp. 787. As to the remainder of the plaintiff's property no such 
agreement could be implied. Although the plaintiff is under a moral duty 
to return the defendant's furniture before making claim for this part of 
her own, her right to such property is complete ; and her correlative duty 
to return the defendant's property, not being a precedent legal duty, 
cannot destroy her right to immediate possession. The principal case 
seems to be allowing counterclaim in tort. 

Trusts — Res Determinable by Trustee's Discretion. Property was 
devised to a widow upon trust that so much of it as to her may seem 
proper be allotted to the assistance of certain persons. In an action 
brought to enforce the trust upon her refusal to perform it, the court held, 
that even though she refused to exercise the discretion conferred upon 
her, the trust was not defeated. Prince v. Barrow (Ga. 1904) 48 S. E. 
412. 

On the theory that a thing subject to reasonably accurate ascertain- 
ment by computation is sufficiently definite for the trust res, a trust 
for the support or maintenance of a person is allowed, as equity 
can determine to a reasonable degree the amount of the res. Hunter 
v. Slembridge (1852) 12 Ga. 192. Collon v. Colton (1888) 127 U. S. 300. 
Perry on Trusts, 5th ed. §116. To carry this doctrine to the principal 
case, where the amount lies wholly within the discretion of the trustee, as 
the mere word " assistance " would make it, seems to enter the realm of 
uncertainty as to the trust subject matter. Lines v. Darden (1853) 5 
Fla. 51; Perry on Trusts, § 119, and the better rule is to consider that 
word as creating merely a moral obligation. Benson v. Whittan (Eng. 
J831) 5 Sim. 22. 



